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STATINTL 


Liyal oteff 


Loe Congideratio:s invelv d in Serwion to the Government by Persons 
widolving Conpinsation fran irivate Sources. 


de The extent te wiich persone in the Government service may 
continua to receive compensuticn fron sources outside the Gove rnmnt~ 
ejtwr private industry or professional relationship- is a trouble-~ 
sem gueetic: to which there is no altopether iroenseolad ansver. Tho 
statutury reairictio.r are cloar, cf cuurse, but over and above these 
ere wardour praotisul and ethical considerations which depend upen ~~ 
we particular functions of an individual and hls om private rem 
letivnships and dutics to tne Government. Probably the nost dnolue 
bive und concise ,ulde is fomd in the Attorney General's cpinion in 
&{ Cospe Gen. 187. Ne peints cut that there are (1) certain spe- 
cific public cfiises were statutes restrict the activities of their 
aelesrs (1ee., socrctiry cof the Tressury, the Treasurer, Register uf 
t-c Troasury, etc.); (2) certain types cf general prohibitory statutes 
Gopiicable te large classes of Covornment officeras and (3) apart 
from tre stetute, cortein orinciples of fair dealing which have the: 
rerer of lan and which are applicable to ell officers cf the Joverne 
ment." As tie Attorne, Generel says in " s Except with refer- 
ence to the mccified public cffices sacntioned under (1) above, the 
iuy coos not urchibitj a ocblic cffie-r from earrying on a private 
Rai O98 @ctivicy Ter compensation, ot least when the private actie 
vit; ts umreiat cd to any business of tho Goverment. when the pri- 
vay eotivity doce touch upen souc interest of tno Vovwrnment, it 
mi io comtinucd only when {t fulls outside the bar of tho atatutes 
anc omdnciples of law wiish are listed in (2) and (3) above, and 
wrich stw aimed orimrily ot amproper conflicts of interest.” Pxb- 
sic service is in the nature cf a public trust and aince conflicts 
cf 2 terest woulc not: ve tolerated i+ the case of a private fiduolary, 
"they are doubly jcomerdibed for a public trustee.” Our conesrn here 
is r.etrictud te (2) and (3). In order to understand the otatutury 
oronib’tions, it isy ve wll to describe thom brieflye 


ée The following provisiona of the “. 5, Code pertain te the 
ro strictions om vercens in the Government serwice who are simultanscus- 
iy enraged in private, caauorcial, a professional notivities from. 
wich they reoeive cq pensatim in som fornri 


(a) 18 U.d,C. 8 281 makes it an offense for a Vovernment 
employec to rejeive or agree to receive (directly or indirect- 
ly) compensuticn fcr services rendered by himself ar anothor 
in relsiicn to any proceeding, contract, claim, controversy, 
charfec, accusation or arrest, or other wm: tter is which the 
United stave is a party, or directly or indirectly interested, 
before any ucpartaent or agency of the Govermmnt. (This is ex- 
certionilly cerersal and very restrictive.) 
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© (>) 16 U.S.C. B 263 » wkoe it a crim for a Government 
. employes tc sct as an agent or attorney in proseouting any 

a on Claim egainet the United States other than in the proper dis~ 

./ Charge o: cia of fiolal cuties, 


an 


fo) «18 :US.C. 8 264 = mikes it an offense for an sx~aaployes 
of the Govormaent to prosecute a claim against the United States 
au srincipal, counsel, or agent within tr: yeara after the und 
of nis exploymont, provided the subject matter ie directly son- 
nected to his previous duties: 


(a4) 8 U.o.c, £ 99 = mkos it unlawful for any 4x-enployee 
ef the Government to prosccute a claim against the United States 
a9 nounse. or spent within tro years after the termination of 
nis onplarment if the claim was pending is cuy agency of the 
Sowrmonst at the time he was so employed. 


(eo) 6 ¥.8,2. 8 436 = provides criminal ponalties for a 
Govern=ent emloyee who transsota business in nin offfoiul cae 
peoity with a private {ntorest in which ho ie identified (Ato 
reotly or inchrently) from a p-owiary standpobst. 


(ft) 16 U.3.C, 8 216 = provides criminal penalties for 
Guve rimaat exaployees wie ovtain any matorial bevefits thouch 
Vovermaent procurement, 


(g) 18 Uo.C. 3 1914 ~ makes Jt en cffenso for a Govern» 
ment omloy.e to receive any salary in connection with his sere | 
vious 8% such vmployee from ay source other than the Govern» 
ment, end for any loyal entity to make such a contribution. 


(h) 52 U.5.0. & 665 = is a geneval statiitea whieh prohibits, 
anon, otatr things the Gcovornment's acceptance of woluntary ser- 
viocs witout relmbursemont. 

3. alle the problem my vary with each case, there sre soversl). 
genure] gitu tions waich can be antioipated. ie will list these and 
then indicate tas legal conclusions applicable to eachs 


(a) The employee receives compensation for services from 
private sources an: also conpensetiou for services fros tho 
Jcvornzent; ; 


(t) The employee is on leave of absonoe with pay from a 
private source snd also recaives full pay from the Government 


(3) Tae omloyee roesives & portion of his pay fran a pri- 
waite source an> also reovives full pay from the Governzent; 


(d) Tr employee is pald by the Govsrnzant fer nis corvices 
anc rcoovives additional payments from private s.urces) 


= 2m 
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(©) Tho wmployos receives full pay Crow private souresa and 
acts at the same tise as a cconultant to the Govarnment on @ per - 
dieu baalas § 


(f} The exploywe is on leave of ubsenoe with pay fron ®. 
private source, and donates his time free to the Jovernmnt. 


@% In tie firnt altuation listed above, the Sovurnment official 
rucpivue pay (rox ea private sources for services performed outaide the 
Vow rnmont @t tue sumo time se roopives ecayensatia;n for his Jovarnzent 
servicess he Lave eeon fran the abovws statutory restrictions that there 
ABS ween NO cedure] lew which vronibits payment or racelipt of compansa-' 
tio to 6 Govurnwent exployme frum oth tae Uovernsent end private 3ources. 
(see C2 Cougs Gene 176). irovided tit tae nature of an vaployee's dutioa 
anc “wir rulation to sis private activities do not orsate a conflict of 
dnt rest whieh ls questionable as a matter of polloy, there is no objeo- 
tics. te thie relationship. 


Se In the secoml eituatio:, «here the employes is on leave of abe 
scuce wiih pay and recotves, at tie samo time, full pay from tho Govern}. 
mont, the eltuntio: ic alailar, uni proviced the offisdal cuties do not 
ccn: dict wita the private interost, nere acuin there is no legal objec- 
fion. 


Ge Sn taled uituatisa scuce to be aliwst Identioal to that jest. 
dmiicateds tie clotinetion being tiut tas employeo de revoicing enly a 
portscn OF Lib pay fro. & private source. As long as the private remmerac 
tic. aa rodated vo sie private 1 & rust, end ass no consection with the — 
services perforce for the vorycnivnt, thors ks no etatatary or ethical 
eb e clinn to thie orranrezent,. 


Te In the fourth act af facts outlined above, tho employee cocoilee 
poy “rou ine Gowrumnt Cor his services and at the seme time ic vompeniwe 
we dy B private corce Sor t.cus vory sem servicose This is clearly pro= 
hisiwe by statute .n 15 U.o.%_ 191d, anc even tuo superfieial appearance 
ef 433 gitwatio: ghouls be avoided, 


Se im the next cave, the onployes reoetwes full pay fron ale private 
gcurce wile agting at the caw tine as @ ccnaultant to the Government om 
a per cieuw basis. Tato is specivically eanotionsd by Poly 263 (soe deootion 
SO, Frovided ~ as tie stitute indkeates - taore is nu clear coaflist with 
nls private Amtercets, tere fe no preaibition ‘wre, 


e vue least case, the cuployseo is on leary of absonce with pay 
“rom a private source and ocntributes his services to the Covernmnt withe 
out pays Tye lsat statute listed above (32 Teele 8 688) prohibits the 
acotpinnce of guch voluntary services. We assume, of course, that the 
situstc. implies a certain continuity of service and fe not upplicable to | 
*%  isdlatec oeeaaicas when vovermuent seckw the informe] counsel uf a cone 
cuitan wie is net ssorn in ms an cfflocr. If taere ie any degrees of Pore 
mecty wm tue concultation, it wold be adviunble to recarnise the advisce’s 
service @s euch and 91. hia a few within the atatutory limit. 
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10. In the third pensral category, where there ia no éppidvabie » 
statutory prohibition, but tho person's fiduolary relationship to the 
Gover maout as an emplayee may be jecpardized ty his psrscral private 
int. reets, there is no hard ‘Line of delireation and we waist rely on the 
dictates cf comacn sense end discretion for guidance. As long as there 
fa no "sonflies of int:rost” - either direot ce incdireet ~ and the prio 
vate compensation is Jisatinct and unrelated to official funotiias or due 
tica, 1% is not proseribed by lew cr etalez. Uewever, prudence wduld . 
geen to req.ire a oar: ful review of each conse. Me are avaro thet this » 
{a sceswhat consr.l in context, and recret thot.a acre sproific guide 
in not ecvicatle, i shall be -lessed, of opurse, to give on opinies 
in tose cases whict full within tho broad twilight sone of "conflict of 
intr reste” 
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